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STATEMENT OF THE JSSUES 
#JESENTED POR REVIEW 


— 


(1) Did the plaintiff s t2a cause of action under 42 U°C 1983 by 
his allegations that he was discnarged from his position of public enploy 
ment for constitutionally impermissible reasons and thus that the defend- 
ants deprived him of his liberty without due process of law? 

(2) Did the plaintiff stats a cause of action under 42 USC 1983 by 
his allegations that, as a result of suis discharge from public employment 
without advance notice of the reasons for discharge or an opportunity to 
be heard, the defendants deprived him of his property without due process 
of law? 

(3) Did the plaintiff state a cause of action under 42 USC 1983 by 
his allegations that, as a result of his discharge from public employment 
without a hearing or other opportunity to respond to the charges against 
him, the defendants deprived him of his liberty without due process of 
law? 

(4) Did the plaintiff state a cause of action under 42 USC 1985 by 
his allegations that the defendants conspired to deprive him of his liberty 
and his property without due process of law? 

(5) Did the District Court err in concluding there were no material 


facts in dispute between the parties and in treating the defendart's 


motion to dismiss as a motion for summary judgment? 


STATEMENT OF THE CASE 
I. SUMMARY OF THE PROCEEDINGS 

This civil rights action was instituted by the plaintiff in 
September, 1974. The defendants are the wierbers of the Waterbury 
Parking Authority, the members of the Civil Service Commission, the 
Acting Director of Personnel, and the Mayor of the City of Waterbury. 
In his complaint, the plaintiff alleged four “causes of action” under 
42 USC 1983: (i) a deprivation of liberty without procedural due 
process; (2) a deprivation of property without procedural due process; 
(3) deprivation of substantive liberty (First Amendment rights); nd 
(4) a conspiracy by the defendants to deprive him of liberty and 
property without due process. On September 1%, 1974, a hearing was 
held before the District Court on the plaintiff's motion for pre- 
liminary injunction. By agreement of the Court and all parties, the 
hearing was limited to the claim of lack of procedural due process, 
since the plaintiff's Pirst Amendment claim was vigorously contested 
at all peints ano a hearing covering that issue would have required 
a full trial of the entire case. Inea further effort to limit testi- 
mony, the parties entered into a partial stipulation of facts for 
the record for the sole purpose of determining the issue of tempo- 
rary relief [Partial Stipulation, Record Doc. No. 16; Transcript 
pp. 2-15), which was supplemented by some testimony from the plain- 
tiff. 

At the preliminary hearing, the defendants filed a motion to 
dismiss for failure to state “a subatantial federal question.” 


{Motion to Dismiss, Record Doc. No. 13}. At the conclusion of the 


hearing, the District Court orally denied the plaintii:'s request for 


reliminary relief for failure to prove irreparable har 


worandum of Decision, p. lj. 


It then construed the defendants’ motion as a motion to dismiss 
for failure to state a claim on which relief may we granted uncer 
C.R.Civ.P. 12(b) (6), and, without notice to any of the parties, 
treated it as a motion for summary judgment under Rule 926. The 


Court ruled for the defendants on all points and entered judgment 
for the defendants. Its decision is reported at 385 F. Supp. 4198. 
The plaintiff has filed this appeal. 
II, SUMMARY OF THE PACTS 

On October 15, 1973, the plaintiff took a competitive civil 
gervices examination for the position of Executive Director of the 
Waterbury Parking Authority; on March 6, 1974, he was certified 
for the position as the highest ranking candidate on the list of 
eligibles; and on March ll, 1974, he commenced employment on a six- 
month probationary period pursuant to the Rules and Regulations of 
the Civil Service Commission of the City of Waterbury. In June, 
1974, after about threemonths of that period, the defendant members 
of the Waterbury Parking Authority attempted to force his resignation 
and, when he refused to resign, on July 5, 1974, at a meeting of the 
Parking Authority, they figed him effective Julyl9, 1974, subject to 
the concurrence of the Director of Personnel, which was obtained the 
same day. The plaintiff alleged in his complaint that _he received 
no advance notice of the charges against him and no hearing on those 
charges. Although there is some contest as to the nature and con- 


tent of meetings held at various times between the plaintiff and the 


members, for purposes of its decision the District 


that no notice or hearing whach would satisfy the re- 
s of due process was given [Memorandum of Decision, pp. 3-5]. 
At the July 5 Parking Authority meeting, a sharply critical state~ 
went of reasons for the plamtiff's dismissal was ead [see complaint 


Exhibit A), was picked up by the local press, and was widely circu- 
lated in the Waterbury area. That derogatory statement was also 
placed in his personnel file. The plaintiff then attempted to appeal 
his discharge to the Civil Service Commission, whéch refused to 

jrant him a hearing. 

The plaintiff has at all times da@aied the conclusory charges 
made against him and believes that in fact the basic cause of his 
Gigmissal arose in September, 1973, when he ran for eity comptroiler 
(and lost) in a Democratic primary election, in which he was a men- 
ber of a slate of candidates opposed to re-election of the defendant 
Victor Mambruno as mayor. Approximately a month later, in carrying 
out his official duties as a member of the Soard of Tax Review of 
the City of Waterbury, of which he was then a member, he resisted 
attempts by the mayor's office to influence him on certain matters 
before the Board. In retaliation for this conduct, the defendants 
unreasonably delayed certifying his appointment to the Parking Author- 
ity post and eventually made the appointment only after threat of a 
mandamus action. They then harrassed him and attempted to interfere 
with his work as Executive Director, eventually firing him on 


charges the plaintiff believes are untrue. See Complaint, 136-451. 


ARGUME NT 


-i0n was brought under 42 USC lL3yus. All defendants 
ar iblic officials, and all purported to be acti inde: lor 
law in removing the plaintiff without a hearing. The plaintiff mai: 
tains he has stated 2 cause of action on four rounds »9f which 
is suostantive ‘First Amendment), two are procedural, and c..e@ sounds 


in conspiracy. All pasties agree that the plaintiff's claims are 
governed by the companion Supreme Court cases of Board of Regents 


v. xoth, 408 US 564, 33 LEd2d 548 (1972) ana Perr’ v. Sinderman, 408 

US 593, 33 LEd2d 570 (1972), and the cases cited in those opinions. 

Be HE PLAINTIFF'S ALLEGATIONS THAT lit} WAS DISCHARGED FROM HIS 
POSITION FOR CONSTITUTIONALLY IMPERMISSIBLE REASONS STATED » 


CAUSE OF ACTION UNDER 42 USC 1583 AND ENTITLED HIM TO “A TR KR ERTAL 
is ¢ 


The plaimtiff's fundamental claim in this actionaa&s’ that he 
was dismissed from a civil service position in retaliation for his 
exercise ofprotected First Amendment rights prior to his uppointment. 
Since the District Court chose to deal with this portion of the con- 
plaint by summary judgment rather than by motion to dismiss, it is 
necessary to review the facts before the Court at the time of its 
decision. 


A. THIS PORTION OF THE PLAINTIFF'S COMPLAINT WAS NOT 
RIPE FOR SUMMARY JUDGMENT. 


The plaintiff initiated this action by filing a verified con- 
plaint, sworn to under oath. No trial was held on the complaint, 
but there was on September 1%, 1974, a partial hearing on the 
plaintiff's motion for preliminary injunction directed solely tc 


the question of whether or not the plaintiff had been accorded pro- 


cedural due process. The matter was limited in this way, by agree- 


ment of counsel, to the area of relatively undisp.cec facts, be 


cause the District Court, in issuing the snow cau: : order for the 


hearing, had informed counsel that it dic not wisn co have the en- 


tire case tried on the nearing for preliminary relief 


At that hearing, the defendants offered affidavits from four 


of the defendants aling with both procedural and First Amendment 


aspects of the case. Working from these affidavite, the parties 
attempted to enter into an oral stipulation of facts on the pro- 
cedural issues so as to restrict testimony at the hearing. The 
affidavits were entered on the record anc tue parties recited fo: 
the record the parts of the affidavits not stipulated to. The 
plaintiff then testified es to facta in dispute regarding the ext 
to which he received notice of the charges against him or @ Chane 
to respond. 

At no point in these proceedings prior to the filing of the 
Dis+rict Court's memorandum of decision did the parties deal wit 
the First Amendment issue in a substantial way. No evidence was 
taken on it at the preliminary hearing, no stipulation as to fact 
related to those issues was entered into, ana it was well underst 


by all concerned that there was no agreement on those facts. The 


plaintiff briefed the issue in its original memorandum of law 


Pa 


ss 


» 


[Memorandum, pp. 20-24, Record Doc. No. 6}, but the defendants 4: 


not brief the issue at all in any of their three memoranda 
(Memoranda, <ecord Doc. Nos. 14, 15, and 20), and there is no 


to believe that the defendants were seeking the jJismisaal of any 


the complaint other than the part alleglir denial 
yore a iu rrocess,. The District Court thus dealt with this 
tion of the complaint sua sponte. 


This background is important in light of the District Court 
comments at p. 2andp. 23 of its memorandum cf decision. I 
treating the motion to dismiss as a motion for summary, judament 
the Comrt noted that affidavits “were submitted by the defendants 
and not objected to by the plaintiff, "(Memora: 1 of Decision, p. 2] 
and it added: 

The defendants submitted in support of their in- 

stant motion the affidavits of the defendants in 

question, all of whom aver that political consider~ 

ations played no part in the decision to dismiss 

the plaintiff. The plaintiff did not submit any 

documentation to contradict the defendants' affi- 

davits, nor was there any contrary evidence presented 

t the hearing held on plaintiff's motion for a 

preliminary injunction because of an agreement be-~ 

tween opposing counsel to restrict that hearing to 

the issue of due process violations, ibid., at 23. 

hough the Court went on to hold that this “neglect” by the 

plaintiff was immaterial, it is har@ to avoid the suspicion that it 
infected the Court's decision as to the p.opriety of summary judgirent. 
In fact, cf course, the plaintiff's complaint was verified and the 
affidavits were not admitted as evidence but merely for their assist- 
ance in working out a factual stipulation as to the procedural 
issues included in them, This is especially prejudicial, since the 
plaintiff has had no opportunity to respond to those affidavits or 


cross~.xamine the parties who made them. As this Court said in 


Dale v. Hann, 440 Fed 633 t2.Cigi, iI97i}« at 638s 


acgceDp 


Rule 12(b), F.R.Civ.P., provides that a 
tien under Rule 12(b) (6) may be treated as 
otion for summary judgment under Rule 56, .t 
also provides that ‘all parties shall be given 
reasonable opportunity to present all material 
wade pertinent to such a motion by Rule 56.' + 
Lt seem fair to include within the term "reason- 
ible opportunity’ some indication by the court tc 
all 'parties' that it is treating the 12(b) (6) 
motion as a motion for summary $gudgment. 


AS A GENERAL RULE, nD EMPLOYEE, WHETHER TENURED OR 
PROBATIONARY, MAY SED CHARGED FROM Be A 
MENT FOR “SONSTTTOTTONALLY 1 Y IMPERMISSIBLE REASONS 


In its decision the District Court went on to hold that, even 


ting the plaintiff's version of the facts, he had failed to 
; 1s¢ £ acti i 


owever, this Court is constrained by the ruling of 
the Second Circuit in Alomar v. rex, 447 F2d 482 
1971), cert. denied, TUS 1020 (1972) to hold 
that even assuming such a retaliatory motivation, 
the plaintiff's constitutional rights were not vioc~ 
lated by his dismissal. [Memorandum of Decision, 
5S. 2634 


Alomar carves out a narrow exception to the general rule that one 


may 


conse 


Zz aght 


not be dismissed from public employment for the exercise of 


itutionally protected rights, and especially First Amendment 


8s. The Court's reliance on Alomar is misplaced on two counts. 


t, Alomar concerns patronage employees, not civil service 


loyees, and its rationale clearly does not apply to the discharge 


loyees appointed pursuant to civil service law. Second, there 


is substantial dombt about the continuing validity of Alomar in 


of the subsequant Supreme Court decisions in Roth anda 


Simierman, Supra. 


om 


t is now clear that a public employee may not be dismissed 


public employment fox the exercise of his constitutional rights. 


1 


lies to aid public employees, jincludine probationary 


Q ;, and without regard to whether the enployee has a suffécient 
property or ilberty interest in his job to invoke proceuurail 
process requirements. Thus, in Sinderman the Supe 

peaking of Sindgerman's claim that the non-renewa 
was because of his teacher's union activities said: 


Yhe first question presented is whether the re- 
spondent's lack of a contractual or tenure right 
to re-employamnt, taken alone, defeats nis clain 
that the non-renewal of his contract violated 

the First and Fourteenth Amendments. We hold 

that 3 it does not, 403 U.S. 593, at 596. 278 

{The government] may not deny a benefit to a 

person on ©. oasis that infringes his constitution-~ 
ually protected interests -- especially nis interest 
in freedom of mong For if the government could 
deny a benefit to a person because of his consti- 
tutionally protected speech or assoications, his 
exercise of those freedoms would in effect b 
penalized and inhibited, ibid., at 597. 

Thus, the respondent's ack _ of a contractual or 
Lanes es Mik © he™ to re-empluym jyment for gine 1565-1570 


academic oar t ts mmaterial to his free speech 


claim, ibid., at 557-95. [emphasis —" 


The Court then held expressly that Sinderman was entitled to a trial 
on his Firet Amendment claim. Cf. : Stolberg v. , Members of the SJoarad 


- —— nen ee 


of Trustees for State Colleges § of Connecticut, 474 F2d 485 (2 Cir. 


eee wee 


1973) (teacher's contract not renewed solely ivr. retaliation forrhis 
political activities) ; Connell v. logginbotham, 403. U.S...207, 29 
LEd2Zd @1¥ (1971) (substitute fourth grace teacher with no claim 
whatsoever to tenured status dismissed for refusal to sign loyalty 
oath); Shelton v. Tucker, 364 U.S. 479, 5 LEd2d 231 (1960); 


Keyishian v. Board of Regents, 365 U.S. 569, 17 LEdad 629 (1967). 


The Sinderman rule has been enunciated in this Circuit In 


: i ) sducation of Town of Groton, 473 Féd 988 (2 Cir. 
e urt found that the school board had sufficéent 
suse not renewing the contract of an activi6t 


al ot the Second Circult 


hile we have conciudged that adequate evidence 
's action, that does not 

necessarily defeat a claim of retaliatory non- 
renewal; a discharge motivated only in part by 
lemonstrable retaliation for exercise free 


supported the soard 


@) 


peech and associational rights is equse 
effensive to the constitution, ibid., 


ee & 

ct FAO 
ee 

wr 


f a ' a) — 
rh x hereupon proceeded to view the plaintiff's First Amend- : 
ci L@1m% ON tne merits. 


Similar language can be found in the decisions of other 
ircuits and in the District Courts as well. Thus, in Jannetta \v 


yle, 493 F2d 1334 (4 Cir., 1974) the Fourth Circuit said: 

Thus, defendants’ argument that Janetta had no 
‘right" to a reasonable expectancy of continued 
employment is immaterial to his free speech 
claim, ibid., at i339. 


Plukxer v. Alabama State Boat Gg of Education , £63 Fad. 20a {3 Caz 
'71) the Court declared that "...even if the facts do support the 
ated reagon for the Universitys action, the appellants would still 

not be precluded from demonstrating that constitutionally impermis- 
pgep! purposes Were &€4160 invoiveu " 2Blid., at 209, See also Sk ian 

Board affTrustees of Bloomsberg State College, 501 Fad a2. te Cass 

IE 7S) SG. 32s The plaintiff is entitied to relief even if the 


actions of the defendants were only partially motivated by retali- 
ation for the plaintiffs solitical and public activities, and the 
protected Pirst Amendment activities with a 


ismisgal which the plaintiff claims was causally related is suffi-~ 


sient to state a cause of action under 42 USC 1983, Luak v. Estes 


A EO oe 


) j NN x AJ / 3] i gC nov x ) 

(D, Ma. L973) dadjuk v. Vocational, Technical ana Ada 

I OT eel ak nt Ie wi nr . 

b satic Jistrict No L3 356 Supp. 33 (E.! i 
Pord v. Jones, Ta Ba Supp. Lis? t38.6 Ky., 1974) 

The plaintiff here claims retaliation foruhi 
lenged the incumbent city administration in a Democratic pri 
shortly before nis appointment to this Civil Service IBC. The 
right to run for political office and to hold positions of public 


gervice is well within the area protected by the First Amendment: 
The right to run for public office toeches on two 
fundamental freedoms: freedom of individual ex- 
pression and freedom of association. ***A view 
today, that running for public office is not 
interest protected by the First Amendment, seens 
to u8S an outlook stenming from an earlier er when 
public office was the preserve of the profes : 
and the wealthy. Consequently we hold that candi- 
.acy is both a protected First Amendment right and 
a fundamental interest, Mancuso v. Taft, 476 R2da 
7 ti Cie... 15751, 2c ites. 0CCCtCt—~CS~SCS 


A 
a 


»»e {I]t must be conceded that running for 


x plu 


Yiue 
LAS 
office is one of the means of political express! 
which is protected by the First Amendment. Tt 


& it 


right to engage in political activity is imp] 
J J § Y i 


is licit 
in the rights of association and free speec! 
guaranteed by the amendment, Minieliy v. State, 411 


P2d 69 (Supreme Court,Oregon, 1966), at 73. 


See also Kinnear v. City and County of San Francisco, 61 Cal 2d 
34] 192 P2d 391 (Supreme Court, California 1964). 
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and in which the courts found deprivations of liberty. In Hostrop 


v. Board of Junior College District No. 515, 471 F2d 488 (7 Cir., 


1972), for example, the charges were failure to devote full time to 
duties, withholding information from superiors, and failure to give 
attention to certain problems. In Hunter wv. City of Ann Arbor, 
325 F. Supp. 847 (E.D. Mich., 1971) they were insubordination, 
improper taking of sick leave, and failure to devote full time to 
the job. In Carpenter v. City of Greenfield School District No. ©, 
358 F. Supp. 220 (E.D. Wisc., 1973) it was “screaming at her pupils, 
inflicting degrading punéshments, failing—to prepare lesson plans, 
and failing to abide by various minor rules of the school,” ibid. 
at 226. In Ford v. Jones, 372 F. Supp. 1187, (E.D. Ky., 1974) the 
charges were et lack of rapport, and misrepresent~ 
at 88. 

ation," ibid. ,/ Tne chaxees in Buggs v. City of Minneapolis, 358 
F. Supp. 1340 (D. Minn., 1973) were “gross misconduct, insubordi- 
nation, andhbostile ati itudes towards fellow employees, both super- 
ior and subordinate, “ ibid., at 1340. In Simmonds v. Government 
_mployees' Service Commission, 375 F. Supp. 934 (D. St. Croix, 
1974), the charges were insubordination, disregard of departmental 
rules, and wrongful claim for four days pay. In Hirsch v.-Green, 
368 F. Supp- 1061 (D. Mad., ly73) they were unprofessional @onduct 
from testifying at a grana jury hearing against a superior. 

In addition, some cases cited by the District Court more 
properly belong in this category as well. For example, Newcomer 
v. Coleman, supra., primarily involved public charges of mal- 


administration, and Suare 


a 
— 


v. Weaver, Supra., really concerned 


eee 


charges of gross professional incompetence. 
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It is true that in a number of tkese cases the courts have 
suggested that the charges included some allegation of dishonesty. 
But it has often taken a great deal of stretching to find dis- 
honesty in the charges. See, for example, Hostrop v. Board of 
Junior College District No. 515, supra. If we take the District 
Court's suggestion, however, and look at what the courts have 
actualgy done and not what they say they are doing (see Memorandum 
of Decision, p. 17), it iseevident that the standard applied is 
not as rigid as the one suggested by the District Court. 

It is only where the charges have not gone beyond "mere" 
incompetence that the federal courts have divdded. Compare, for 
example, Ortwein v. Mackey, 356 F. Supp. 705 (M.D. Fla., 1973) and 
Whitney v. w.oard of Regents, 355 F. Supp. 321 (E.D. Wisc., 1973), 
with Berry v. Hamblin, 356 F. Supp. 306 (M.D. Pa., 1973) and 
Lipp v. Board of Education of City or Chicago, 470 P2d 802 (7 
Cixs:, AP7a) 

The cases cited by the District Court do not necessarily lead 
to a contrary result. For example, in Syyah_ v. United States, 

355 F. Supp. 1008 (C.D. Cal., 1973) the statement of reasons for 
aischarge expressly stated that tt “reflects in no way upon your 
intellectual or personal integrity," and the court neo@ed that “this 
is not like saying the plaintiff is totally inept,” at 1015. The 
reasons cited in Heaphy v. U.S. Treasury Department, Bureau of 
Customs, 354 F. Supp. 396 (S.D.N.Y¥., 1973), clearly involved 
charges of ordinary incompetence only. In Perkins v. Regents of 
the University of California, 353 F. Supp. 618 (C.D. Cal., 1973), 
the plaintiff received no reasons at all. Abeyta v. Town of Taos, 
499 P2d 223 (10 Car., 1974) similarly involved claims of incompe- 
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tence, and the Court expressly found, ifter a trial, that the 
charges were not in fact so stigmatizing as to interfere with the 
plaintiff's abilities to find other similar jobs. 

In addition, the District Court ignored three aggravating 
factors which other «courts have held increase the stigma and rep- 
utational harm and thereby elevate the severity of allegations 
made as grounds for dismissal. These are (1) the degree of dis- 
semination of the charges; (2) thmitiming of the termination; and 


(3) the nature of the position held. 


Thus, in Birnbaum there was local publicity through the 
union and notification of other hospitals. In Suarez ancther 


agency was informed of the charges. In Newcomer and Hirsch there 
was widespread newspaper publicity, and in each the court found 
this publicity important in assessing the injury to liberty. In 
Buggs v. C3 City of Minneapolis, supra., dissemination to future 
enployees as a result of inclusion in the wnployee's personnel 
records was found to be an aggravating factor. In Constantineau 
the plaintiff's drunkenness was “posted” as a public warning. 
Contrast, Sayah v. U.S., supra, at 355 F. Supp. 1015 ("No one has 
posted this letter in the halls of every employment agency in the 
City of Los Angeles.") The publicity about the plaintiff's dis- 
charge and the reasons for it was widespread, and his dismissal 
was publicly labeled a “firing " (see Plaintiff's Memorandum, Doc. 
No. 19, pp. 22-.4). 

In addition, regardless of the plaintiff's property interest, 


it is undeniable that the timing of the plaintiff's dismissal was 
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usual fox a probationary employee, in that it came well before 
lecision would ordinarily nave scen expected as to whether he 
, 


would attain permanent status in nis position. A mid-term dis- 


missal inevitably has a stigmatizing effect that a mere non-~ 


enewal or failure to retain aces not have. .us, the District 
Court in Carpenter , supra. wrote, at 358 Supp. 225: 


And, of course, dismissing 4 teacher abruptly 
during the year rather than simply failing to 
renew her contract leaves a stigma that clouds 
ner professional status and limits her future 
opportunities. 

se@ also Cooley Vv, soare of Education of Forest City School 


District, 453 F2d 262 (8 Cir., 19/72) and Nichols v. Eckert, 504 
P2d 1359 (Supreme Court, Alaska, 1973), at 286. In a case which 
wight otherwise be close to the borderline of per se stigma, 
these elements, woth present here, are enough to make the differ- 
ence. 

Furthermore, the courts have indicateu that charges made 
against a professional are inherently more career-damaging and 
stigmatizing than agasnst other types of employees. Thus, in 
Hanter, which involved the assistant director of the city human 
rights organization, the Court noted that future employability 
is “particularly susceptble to damage in the case of a person who 
is seeking employment in high levels of city government, where 
employability 15 highly dependent upon professional reputation anc 
past employment performance anda where employers can properly ue- 
mand the fullest disclosure of an applicant's personal and employ- 
ment history," 325 FP. Supp. 847 , at 854. See also hewcomer 


where the plaintiff was the cirector of a public housing aubhority; 


vuarez and birndaul, whicn involved doctors) Hostrop, where the 
plaintiff was a junior college president; and Hirsch, which in- 
volved an assistant district attorney. 

The District Court below relied on Russell v. Hodges, 470 Féa 
212 (2 Cir., i972), the leading case on this issue in this Circuit, 
to reject the plaintiff's claim {Memorandum of Decision, p. 21) 

The rule laid down in Russell, however, is kok the same as the 
rule enunciated by the District Court, for Russell stated: 
~eewe believe the Court was thinking of something 
considerably graver than a charge ‘£ failure to 
perform a particular job, lying wichin the employee's 
power to correct..., ibid,, at 217. 
Russell did not require, as did the District Court, that a defect- 
ive personality trait be beyond the employee's capacity to change. 
Nor could it have done so in light of the Supreme Court ruling 
in Constantineau, since alcoholism is generally recognized as a 
treatable disease. 

Rus@ell involved four different employees, only one of whose 
cases is applicable here. ‘rhe plaintiff Fletcher, the key case, 
was given a statement charging him with “sleeping on duty, absence 
from his post without authorization, and wearing improper attire,’ 
ibid., at 215, =.2. The Circuit Court recognized that the charges 
of incompetence in Fld@cher's case approached the Roth standard for 
a deprivation of liberty, describing his claim as “a shade closer,” 
ibid., at 217, to a deprivation of liberty, but nevertheless re- 
jected his claim. There are, however, enormous and important 


differences between the charges against the plaintiff and those 


against Fletcher in Russell. In Fletcher's case, unlike in the 
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present case, the charges did not imply character defects as did 
those against Mr. Calo but were closer to charges of laziness and 
perhaps sloppiness; they did not suggest an inability to handle 
other similar jobs; there was no dissemination of the charges; and 
they did not inwolve the additional stigma that arises when such 
charges are leveled against one in a position of professional 
responsibility. They were essentially allegations of “imere” in- 
competence. The alleged injury to the plaintiff goes far enough 
beyond the injury to Fletcher to take his case out of the Russell 
iecision. 

If the Court wishes to look toaa similar case for comparison, 
it should look to Cavpenter v. City of Greenfield School District 
io. 6, 358 F. Supp. 220 (2.D. Wisc., 1973), which involved charges 
of similar nature and severity, althcugh without the added element 
of publeity present here. There & school teacher was charged, 
inter alia, with screaming at pupils and administering degrading 
punishments to them. Compare also the allegations of maladmin-~ 
istration in Newcomer v. Coleman, supra. 


C. THE DISTRICT COURT'S PER SE_ RULE IS NOT! 
ROT? AND SINDERMAN. 


fhe District Court recognizes that a literal reading @Roth 
and Sinderman does not Support its imposition of a per se ruie 
or the assessment of stigmatizing effect (Memorandum of Decision, 
p. 16) Indeed, Roth strongly implies that the plaintiff is ene 
titled to put on proof to show that his interest in future employ- 


ability has been damaged, 408 U.S. 574, n. is. Following this 


conclusion, a number of courte have in fact taken testimony on the 


actual impact of the discharge, Abeyta v. Town of Taos, 499 F2d 


232 (10 Cir., 1974); Buggs v. City of Minneapolis, i538 F. Supp. 
1340 (D. Minn., 1973); Ortwein v. Mackey, 358 F. Supp. 705 (M.D. 


Fia., 1973). 

The only per se rule arising from Roth is that mere non- 
retention in a position, without more, will not sustain a cause 
of action, even though a cortain amount of stigma may attach to a 
mere nonretention. The District Court is reasonable in concluding 
from the case law that certain categories of charges have been 
treated by the courts as per *2 damaging. The plaintiff submits 
that his case falls into this per se category. But there is also 
a third area between these two per se categories where it is im- 
possible to assess the damage to the plaintiff's liberty without 
some more complete examination of the facts, at which the plaintiff 
can attempt to show the harwful effect of the charges upon his 
reputation or his future employability. If the plaintiff's case 
fails to meet the per se test, it at least falls within that 
intermediate category of injuries which entitles the plaintiff to 
a trial to try to prove his case. See, for example, Ford v. Jones, 
342.7. Supp. 1267 (2.D. Ky., T9374). 

The District Court suggests that anything other than a per se 
rule would be self-defeating, in that employers would be discouraged 
from statigg any reason at all for thelr dismissals. That reason- 
ing, however, has no applicability to this case, since by law the 
Parking Authority defendants were required to provide a statement 
of reasons for dismissal and, without doing so, could not have dis-~- 


missed the plaintiff mid-probation. 
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THE DISTRICT COURT SHOULD HAVE TREATED THIS CASE AS RIPE 
POR SUMMARY JUDGMENT. : j 


Jital facts have at all times been in dispute between the 
.cting all aspects of the plaintiff's complaint. These 
include the true motivation for his discharge (see pp. 
pra.) 1 nature of the mutual understandings between the 
-ties and the usual practice of the City of Waterbury regarding 
iration of a civil service employee's probationary perigd 
(see pp. - 2 supra; the circumstances leading to the 


publi jissemination of the charges against the plaintiff (see py 


. , Supra.) and the effect of these charges upon the 
laantiffi's good hame, repurcarl ar wility to fina other empioy~ 


ent (see pp. 42 - 44, supra.). he plaintiff was unaware that 


. 
Ribu 
A adh 


Mis 


+ . , 1 . e¢ ra 
: ‘ « 4 court alii 
) int 2a1iine tnese im- 
+ + . " 
y Uuals 
- , i ¥. ain 44. 
me eet — ee ee 


~ —_ — 
i: -t 
Ji 


rAINTTRE 

ee 
= ns Loa On. ERED, 9A cl, Se A. 

’ si , , 

Rapliael L. Podolsky 
Waterbury Legal Aid 
61 Field Street 
Vateroury, Connecti 

ATION 

£ ¢ - ~ 

. Vile Ltoregd 4 4 1456 vee 
1ielan, Corporation C 


——" "Raphael L. PéddIsky 


mmnissioner of the Super 


a 


ior pu 


- 
V4 


s 


